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I – The role of the Hague Conference and its methodology 

 

The Hague Conference on Private International Law is a global 
inter-governmental  organization. It  became a permanent organization in 
1955, upon entry into force of i ts Statute.  

The statutory mission of the Conference is to work for the 
"progressive unification" of private international law rules. This involves 
finding internationally-agreed approaches to issues such as jurisdiction of 
the courts, applicable law, and the recognition and enforcement of 
judgments in a wide range of areas, from commercial law and banking law 
to international civil procedure and from child protection to matters of 
marriage and personal status.  

Over the years, the Conference has, in carrying out its mission, 
increasingly become a centre for international judicial and administrative 
co-operation in the area of private law, especially in the fields of 
protection of the family and children, of civil procedure and commercial  
law.

1
  

It  is important to acknowledge the work of the Hague Conference 
on administrative cooperation, having invented the system of central  
authorities as a means to further the work of its  conventions. One good 
example is the Convention on child abduction, from 1980, where the 
paramount objective is to return the child to his/her habitual country of 
residence, through administrative cooperation and specific judicial  
measures.  

 

II – Two recent examples: 
 

a) Convention on the international recovery of child support and other 
forms of family maintenance  

 

The Hague Conference finished its latest  Project  on the protection 
of children with a new convention on child support in the international 
setting.  With its universal character, i t  aims at substituting the New York 

                                                 
1 In the las t  years,  the Hague Conference has approved several  convent ions,  special ly 

in the fie ld  o f fami ly law.  See convent ions at  www.hcch.ne t .  For  more informat ion 
on the work o f the Hague Conference,  see specia l ly two courses o f  the Hauge  
Academy: McLEAN, David,  “The Contr ibut ion o f the Hague Conference to  the  
development o f Pr iva te  Interna t ional  Law in Common Law countr ies” ,  Recueil  des 
Cours ,  tome 233,  1998,  p .  267-304,  and OVERBECK, Alfred von,  “La cont r ibution 
de la  Conférence de La Haye  au déve loppement du Droi t  Internat iona l  Pr ive”,  
Recueil  de Cours ,  tomo 233,  1992,  p .  9 -98   

http://www.hcch.net/
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Convention on child support of 1958. The convention has a broader scope 
than the previous documents of the Hague Conference and new features of 
administrative cooperation. 2 The convention’s main objective is: to 
assure that maintenance obligations are respected in cross-border cases in 
particular when the creditor and debtor are in different countries.3 One of 
its highlight is the emphasis on the administrative cooperation aspects, 
included in chapter II and III of the final document.   

The Convention incorporates many techniques already tested in 
previous documents and has many features that  deal with day-to-day 
problems through the coordination established by the central  authorities.   
For example,  article 20 has a set of indirect rules of jurisdiction. 
Recognition is given to a decision made in another Contracting State 
provided that certain jurisdictional requirements are satisfied. According 
to the Explanatory Report, i t  is not the actual basis on which that  
authority exercised jurisdiction which is relevant. The question is whether 

                                                 
2 Brazi l  has par t ic ipa ted  act ively in the work o f  the Specia l  Commission,  since 2004 

and was present  a t  the 2007 Diplomatic  Conference were the convention was  
concluded .  The author  has been a  de lega te  from Brazi l  in the nego tia t ions from 
2004 to  2007,  inc luding the Dip lomatic  Sess ion where has been chosen as  one o f  
the Vice-Chairman of Comit tee I I ,  that  d iscussed the Protoco l  on the applicable 
law.  

3 The  explana tory report  can be  found  at  www.hcch.net  and  explains  the  convent ion in 
deta i l s .  As a  broad overview,  the Convent ion i s  d ivided into  nine Chap ters :  Object ,  
scope and def ini t ions;  Adminis tra t ive co-opera t ion;  Appl icat ions through Centra l  
Author i t ies;  Restr ic t ions on br inging proceed ings;  Recognit ion and enforcement;  
Enforcement by the State  addressed ;  Publ ic  bod ies;  Genera l  provis ions;  and,  F inal  
provis ions.  Chapter  I  o f the Convention (Object ,  scope and defini t ions)  inc ludes,  
f i rs t ly,  in Ar t ic le  1 ,  the  object  of the Convent ion.  Secondly,  Ar t icle  2  se ts  out  the 
mater ia l  scope  o f the Convention,  d iscussed at  length during the p reparat ion o f the  
Convention.  F ina l ly,  Art ic le  3  provides some definit ions .  Chap ter  I I  
(Administra t ive co-operat ion)  contains  provisions concerning Centra l  Author i t ies,  
in par t icular ,  their  des igna tion,  funct ions and costs .  I t  a l so  provides for  requests 
for  spec i fic  measures o f  ass istance where no applicat ions are  pending.  Chap ter  I I I  
(Appl ica t ions through Centra l  Authori t ies)  speci f ies the types o f applicat ions  
which must  be ava ilab le  under  the Convent ion.  I t  a lso  descr ibes the required  
contents o f  the appl ica t ions and the procedures to  fol low for  the transmiss ion,  
rece ipt  and process ing of appl ica t ions.  In addit ion,  Chapter  I I I  contains key 
provis ions which are  intended to  guarantee e ffec t ive access to  procedures under  the  
Convention.  Chap ter  IV (Restr ic t ions on br inging proceedings)  includes only one 
ar t ic le ,  Ar t icle  18.  Chapter  V (Recognit ion and enforcement)  dea ls wi th the 
recogni t ion and enforcement o f dec isions,  which means the intermedia te  
formal i t ies to  which recognit ion and enforcement o f a  fore ign decis ion are  subject  
(see comments to  Chap ter  V) before  enforcement s tr ic to  sensu,  which i s  the subject  
of Chap ter  VI (Enforcement by the Sta te  addressed) .  Chap ter  VII  (Pub lic  bod ies)  
c lar i fies tha t  for  the purpose o f recogni t ion and enforcement under  Ar t ic le  10(1)  a)  
and  b)  and cases o f es tabl i shment o f a  decision covered  by Ar t icle  20(4) ,  
“cred itor” includes a  publ ic  body in cer ta in ci rcumstances.  Chapter  VIII  conta ins  
the genera l  provis ions,  whi le  Chap ter  IX conta ins the f inal  p rovisions.   

http://www.hcch.net/
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one of the indirect bases for jurisdiction in fact existed. Because of the 
novel feature of the art icle,  countries can make a reservation on the topic.   

Article 57 has an important role in the establishment of a novel 
mean of communication of relevant information among states. The 
requirement to provide certain basic information concerning laws, 
procedures and services will benefi t not only central authorit ies but also 
people in general who would be able to access this reliable information 
worldwide through the internet. This feature is also convenient for the 
question of proof of foreign law, a difficult and expensive task during the 
adjudication of a transnational  case.  

Finally,  the issues of applicable law are treated in a separate 
document,  the Protocol on the applicable law, resulting from the work of a  
special working group.

4
 Among its main features, the Protocol has 

universal character which permits its application also by non-signatory 
countries of the Convention. The main rule for the applicable law is the 
habitual residence of the creditor and there are also different rules for 
special classes of relationships,  as one for ex-spouses.  

The compatibility of the document with Brazilian law facilitates its  
acceptance and it  would represent a way of modernizing Brazilian private 
international law rules in the field of child support.   

 

b) The Hague Conference Project on Choice of Law in international 
contracts 

 

Since 2006 the Hague Conference has conducted preparatory work 
in the field of international contracts with the objective of producing a 
document that would promote party autonomy as the main rule for the 
applicable law. In 2009 the Hague Conference Council on General Affairs 
and Policy decided to establish a working group of experts in private 
international law, commercial  law and international arbitration to work on 
the topic.  Its first meeting took place on January of 2010. Differently than 
other projects, the Hague Conference is aiming at a non-biding  document 
instead of a classical  convention.5  

                                                 
4 The working group was presided by Professor  Andrea Bonomi,  from Switzer land,  

la ter  chosen as Chairman of Comit te  I I ,  a t  the Dip lomat ic  Conference .  He has also  
served as Rapporteur .  The  Explana tory report  for  the  Protoco l  is  a lso  avai lable  a t  
www.hcch.net .  

5 For  the off ic ia l  documents on this  Project ,  see www.hcch.net ,  sec t ion on 
internat iona l  contracts.  The latest  repor t  on the  topic ,  i s  a  no te  submit ted by the 
Permanent  Bureau,  on Choice o f Law in in terna t ional  contrac ts ,  a  report  on the 
work carr ied out  and perspect ives for  the development o f the future ins trument,  
th is  las t  march.  See in  Interna t ional  Contrac ts sect ion on www.hcch.net .  

http://www.hcch.net/
http://www.hcch.net/
http://www.hcch.net/


 5

At its first meeting, the Working Group focused its deliberations on 
(1) the substantive scope of the draft Instrument (i .e.,  the concept of 
“international  commercial contracts”) and (2) the need to develop 
subsidiary rules in the absence of choice of law by the part ies.  

As for now, the Hague Conference believes that the product of the 
working group, despite the non-binding nature of the future instrument, 
should be discussed in a Special Commission that will probably be set up 
in 2012 for this purpose. The Hague Conference expects that the 
instrument can be used as a legislative model for countries where 
regulation of the law applicable to international contracts does not exist , 
is fragmentary or is simply awaiting reform.  

As stated in the Permanent Bureau report of the first meeting of the 
Working Group, the main objective of the future Instrument is to establish 
a global model for conflict rules applicable to contracts.  Its work is  
guided by one central idea – promoting the principle of party autonomy. 
The enforceability of a choice of law made by the parties therefore 
constitutes the leitmotiv  of the Project. At the same time, the report  
acknowledges that the majority of the members of the Working Group 
expressed their preference for a comprehensive draft  Instrument which 
would include subsidiary rules in the absence of a choice of law by the 
parties.  

As for the form that the draft Instrument should take, it  was agreed 
that  the draft  Instrument should be developed in a way that would serve 
both the needs of practitioners as well as those of legislators. Also, among 
the different non-binding models available (Principles, Model Laws, Good 
Practice Guides, etc.), it  was decided that  the Working Group would focus 
its efforts on the substantive contents of the draft Instrument rather than 
on a tentative title.   

  

III – A few words in conclusion 
 

The theme of this meeting of ASADIP is to discuss the interaction 
between public international law and private international law. This panel,  
the first of the seminar, deals with International Codification  and has the 
merit of discussing this interaction between the topics when international 
codification is on the making. As pointed out by Professor Ives Daudet, in 
his paper, referring to the opening conference of Prof. Paul Beaumont,  
last year at the Hague Academy, the legislative work of certain 
international organizations, even when it  deals with private international  
law, use the negotiations techniques of public international law and are 
done among sovereign states in this capacity,  thus being this action a 
typical  expression of public international  law. 
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These considerations have tried to highlight when public 
international law considerations appear in the negotiations and in the 
results of the work of the Hague Conference. In this forum, where states 
participate negotiating as states,  just  as in a public international law 
arena, the results will serve the needs of private part ies, and i ts rules will 
be used in private international  law. 

Two examples have demonstrated these techniques:  

1) The adoption of central authorities during the negotiations of 
instruments. The creation of a Central Authority in the framework of a 
convention results in the document working as a living creature that will  
supersede the traditional way of functioning of classical conventions. The 
central authority will be responsible for the day-to-day operation of 
convention’s rules and will maintain a more uniform means of 
communications and interpretation of the document while in use.   

2) The Hague Conference instrument arising from the working 
group that will propose rules on the field of international contracts, aimed 
both at practitioners as well as legislators to promote the now universally 
accepted principle of party autonomy for the choice of law of 
international contracts.  

This analysis shows that the boundaries between private and public 
international law are thinner than before and that it  is not  possible to 
study one of them without taking the other into consideration. 
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