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Draft report ASADIP discussion on HCCH work  

November 25, 2011 

1- Continuation of the Judgments Project 
 

There was clear consensus to support the development of a new instrument at the global 
level in this field, which should be in principle of binding nature, “simple”, i.e. limited to 
recognition and enforcement of foreign judgments, with reference to indirect 
jurisdictional grounds, and not “double”, i.e. including the provision of grounds of 
jurisdiction for the original court. 

In relation to indirect jurisdiction, the principle of controlling a foreign judgment 
according to the international jurisdiction criteria applied by the requested State –as 
foreseen, among others, in the OAS 1979 Convention and Mercosur-Las Leñas 
Convention (Protocolo de Cooperación y Asistencia Jurisdiccional en materia Civil, 
Comercial, Laboral y Administrativa” del 27 de junio de 1992)- should be completely 
eliminated. There was consensus that the principle should be to respect in general the 
jurisdictional rules of the country of origin, and only include very few exceptions to 
depart from this principle – in particular if jurisdiction becomes manifestly exorbitant-. It 
was agreed that it would be preferable to set this rule as a global principle instead of 
developing a detailed exhaustive list of indirect jurisdictional grounds. 

The material scope of the Convention was also discussed, and the suggestion which 
seemed to receive considerable consensus was to to make it as broad as possible -when 
considering civil and commercial matters-, in order to get more benefits from the future 
Convention. 

The responses we got from the Uruguayan Institute on Private International Law 
(IUDIPR) relating to the Choice of Court Convention, stated that the project on 
recognition and enforcement of foreign judgments should not affect the promotion and 
incorporation by States of the 2005 Choice of Court Convention. Furthermore, the latter 
one would be complemented with the new instrument.  

As a way of promoting and facilitating the incorporation of the Choice of Court 
Convention, it was suggested that National PIL Institutes (like IUDIPR) could play an 
active role, by making an assessment on the impact of incorporating this new Convention 
to their respective legal system. If such Institute concludes that the Convention would be 
helpful, it could share such analysis with their respective MFAs with a view to promoting 
its incorporation.  

2- International surrogacy arrangements 

It was pointed out that surrogacy arrangements, aimed at meeting the wish for children 
were of a totally different nature than the institution of adoption, which, as a child 
protection measure, is aimed at providing a child with a family. Nobody reported being 
aware of a concrete case of surrogate motherhood cases neither in their respective 
States nor in the region. However, IUDIPR informed that they have identified in the 
media adds offering surrogate arrangements, though they do not know to what extent 
they had resulted in concrete cases. The said Institute also reported that last year there 
was a draft law presented to the Uruguayan Congress which regulated assisted 
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fertilization but prohibited surrogacy arrangements (it was approved in Senate and might 
be presented again for approval during the next term of Parliament).  

There seemed to be agreement that such cases may arise in the future. 

Nobody reported being aware of practical difficulties which have occurred in relation with 
the establishment / recognition of legal parentage in cross-border cases outside the 
surrogacy context. 

There was consensus that the time was not yet ripe to work on an instrument addressing 
surrogate arrangements. However, the importance of the subject was recognized and the 
need for the Hague Conference on Private International Law (HCCH) to maintain it on the 
agenda. Many participants thanked the HCCH for prel. doc. 11, which was considered to 
be very helpful and well written (it was included in ASADIP’s recent publication which 
contains all the presentations of this last meeting). 

It was pointed out during the meeting that the approach taken by the Spanish authorities 
was one that focused on the registration aspects and the principle was to recognize and 
register any birth which had been registered abroad, without prejudice to its legal validity 
in the country of origin1.  

3- Recognition of foreign civil protection orders made, for instance, in the 
context of domestic violence cases 

The IUDIPR informed that they had not identified cases where these sort of foreign 
protection orders have been sought to be recognized and enforced in their jurisdiction. 
No other participant in the discussions reported about the existence of such cases in 
other jurisdictions.  

There seemed to be agreement that the OAS 1979 Convention on Execution of 
Preventive Measures could be applicable to these kind of foreign protection orders. 
Furthermore, the IUDIPR considered that the Mercosur Protocol of Ouro Preto (Protocolo 
de Medidas Cautelares del 17 de diciembre de 1994) was also applicable to these kind of 
protection orders. 

There was agreement that the HCCH should consider developing work in this field, in 
order to have a specific instrument at the global level that addresses the situations 
defined in the draft EU document (Proposal for a regulation of the European Parliament 
and the Council on mutual regulation of protection measures in civil matters).  

Some participants mentioned that the instrument should consider both administrative 
and judicial orders, and that such instrument should develop a mechanism of 
international judicial and administrative cooperation (as established in many other HCCH 
Conventions).  The IUDIPR suggested the following features as desirable for the new 
instrument: speed, simplicity, free of costs (at least to avoid that costs become an 
                                                           

1 However, according to information that became available subsequent to the meeting, this criterion had been 
changed in Spain according to new legislation enacted October 7, 2010 which apparently is the latest 
regulation. In short the Civil Registry now request a decision from the Court of the place of birth, which then 
would have to be recognized in Spain prior to registering such birth before the Spanish Registry.  
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obstacle for its effective operation). Also they suggested that the mechanism should have 
an interdisciplinary and interinstitutional approach. 

4- Accessing the content of foreign law and the need for the development of 
a global instrument in this area 

There was agreement that direct judicial communications are suitable means to access 
and ascertain foreign law. Several experts reported that in practice Judges tend to apply 
foreign law ex officio, even in jurisdictions where the law still considers foreign law as a 
fact (it should be noted that the two key multilateral treaties on PIL in the region –OAS 
1979 Convention on General Rules on PIL and PIL Code of 1928 “Bustamante Code”- 
provide for ex officio application of foreign law). 

Some participants considered that DJC could be considered within the category of expert 
testimony, included in art. 3 of the Montevideo Convention of 1979 on Proof and 
Information on Foreign Law. 

There was consensus on the usefulness of developing a modern global instrument in this 
area, and that such instrument should include DJC as a means to access and ascertain 
foreign law. This should bring transparency to the system, promote DJCs -in particular in 
those jurisdiction where judges are not yet applying foreign law ex-officio-, and 
incorporate new technologies which should provide cost effective solutions to the 
cooperative mechanism. 

One participant made reference to the draft principles on DJC developed by the HCCH, 
and said that some of its components could be incorporated to the prospective new 
instrument. 

Another participant considered that such instrument should develop a networking 
mechanism which could make use of Ibered, the IHNJ and/or other networks. 

Some participants considered that the State should facilitate access to foreign law to 
their own Judges and therefore should put in place, at its own costs, mechanisms that 
provide it.  

The IUDIPR suggested that the new instrument should be of the type of the mentioned 
OAS 1979 Convention, which should establish a wide range of means to access to foreign 
law. Furthermore, they suggested that such instrument should mandate States to create 
a “Banco de Información Jurídica” (Legal Information Bank), which should be in charge of 
gathering and processing regulations and jurisprudence of the relevant State and inform 
when requested such information to the requesting authority of another State (either via 
Central Authority or DJC). These Legal Information Banks should be in direct contact with 
Parliaments and Judiciaries of their respective States. 

The IUDIPR considered that facilitating better access to foreign legal practitioners / 
experts on foreign law and expert institutes should also be helpful in facilitating access to 
foreign law. In this regard they recommend the creation of a specialized information 
center which could be supported by the HCCH.  

The summary provided by one participant that, whatever the procedure to facilitate 
access to foreign law it should be low cost, expeditious and guaranteeing authenticity of 
the information, was broadly supported by the meeting. 
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Proposal on Tourist Protection 

ASADIP’s President Claudia Lima Marquez announced that ASADIP is contemplating to 
propose a new topic to the HCCH which is “the protection of cross-border tourists”. Their 
criterion is that tourists are a specific type of consumers, which need special protection 
since they are not specifically regulated by PIL rules 
(http://asadip.files.wordpress.com/2011/12/brazil-proposal-on-tourist-protection.pdf). 
This matter will be discussed further in ASADIP, though there was strong support 
expressed by representatives from the Ministry of Justice of Brazil and from the expert 
from El Salvador. 

The HCCH representatives remarked that with a view to the prospective discussions at 
the meeting of the HCCH’s Council on General Affairs, it would be advisable that ASADIP 
considers sharing the proposal in advance with some Member States of the Organization, 
who might in turn become interested in the proposal and consequently propose it at the 
Council Meeting. 

http://asadip.files.wordpress.com/2011/12/brazil-proposal-on-tourist-protection.pdf

